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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 8237. 


Jacob Sachs, Petitioner , 
v. 

Jean Hall Ewing and Jay-Hall Company, Inc., 
(a foreign corporation), Respondents. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This court has jurisdiction by reason of its order dated 
July 15, 1942, allowing the appeal herein under Title 17, 
Section 104, District of Columbia Code, 1940. 

STATEMENT OF THE CASE. 

This is a suit by Jacob Sachs, petitioner, hereinafter re¬ 
ferred to as plaintilf to recover the sum of $1,000.00 from 
respondents, Mrs. Jean Hall Ewing and Jay-IIall Company, 
Inc., (a foreign corporation), hereinafter referred to as de¬ 
fendants, for money loaned them by the plaintiff. This case 
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was heard by Judge Mattingly, without a jury, in the Munic¬ 
ipal Court of the District of Columbia, during the period 
beginning December 15, 1941 and ending April 16, 1942. 
This appeal is from a final judgment for the defendants. 

The facts are as follows: 

The defendant, Jay-Hall Company, Inc., is a corporation 
engaged in the retail furniture business, all the stock of 
which is owned by the defendant, Mrs. Ewing (Appellant’s 
App. 11). Said corporation was organized in Delaware on 
March 6, 1941 and commenced doing business in Washing¬ 
ton, D. C., in June, 1941 (Appellant’s App. 7). The brother 
of the plaintiff, Samuel J. Sachs, hereinafter referred to as 
Samuel, was employed by the defendants as their General 
Manager, Secretary and Treasurer (Appellant’s App. 4, 11 
and 12). 

From the time the defendants business opened in June, 
1941 until November 14,1941, Samuel was in complete and 
sole charge of the business and all details of the business 
were left to Samuel (Appellant’s App. 3, 4, 11 and 12). 

The plaintiff at the request of defendant, Mrs. Ewing, and 
his brother, Samuel, went to work for the defendants about 
May 15, 1941, as a carpenter, upholsterer, wood refinisher, 
porter and general handy man (Appellant’s App. 2, 3 and 
7), and continued in the defendants employ until November 
14,1941, when he and Samuel were discharged (Appellant’s 
App. 4,11 and 12). 

The corporation did not have a bank account in its own 
name but the corporate funds were kept in the personal 
bank account of Samuel, with the knowledge and at the 
request of defendant, Mrs. Ewing (Appellant’s App. 5, 13 
and 14). Samuel has accounted to the defendants for all 
receipts and disbursements of the corporation (Appellant’s 
App. 9 and 13). 

During the period from July 2,1941 to November 3,1941, 
the defendants through Samuel, the defendants’ General 
Manager, borrowed from the plaintiff for the defendants’ 
business, on ten different occasions, sums varying from 
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$50.00 to $600.00 (Appellant’s App. 3, 4 and 8). These 
loans were of a temporary nature and were usually repaid 
at the time of making the loans by Samuel giving the plain¬ 
tiff checks, which the plaintiff was requested to hold for a 
few days until the business took in money or defendant, 
Mrs. Ewing, advanced money to the business (Appellant’s 
App. 3, 8 and 9). 

The monies so borrowed by Samuel from the plaintiff 
were entered in the books of the defendant corporation and 
were used by Samuel for the corporation’s purposes and 
benefit (Appellant’s App. 6,13 and 14). 

While Samuel was still the General Manager, the defen¬ 
dants repaid all the loans except the last two of $600.00 and 
$400.00, which this action seeks to recover (Appellant’s App. 
3, 5 and 14). 

When the plaintiff and Samuel were discharged on No¬ 
vember 14, 1941, Samuel turned over to defendant, Mrs. 
Ewing, $1,100.00, belonging to the defendant corporation, 
which she deposited in her own name as trustee, and she 
had not paid any of the corporation’s creditors (Appellant’s 
App. 5). The defendant, Mrs. Ewing, has taken possession 
of all corporate assets and is liquidating the business (Ap¬ 
pellant’s App. 5 and 11), 

The defendants’ business was short of money from its in¬ 
ception and the defendant, Mrs. Ewing failed to furnish all 
the money she had agreed to advance to the defendants’ 
business (Appellant’s App. 6 and 7). It was necessary for 
the defendants’ General Manager, Samuel, to borrow the 
money involved herein from the plaintiff in order for the 
corporation to do business (Appellant’s App. 10). 

The defendant, Mrs. Ewing, knew that Samuel was mak¬ 
ing these loans from the plaintiff for the defendants and 
approved (Appellant’s App. 9 and 10). 

Mrs. Ewing was also advised that these loans were being 
made through the medium of the financial reports sent her 
on September 25, 1941 and October 20, 1941 by defendants’ 
witness, Strom, their Certified Public Account (Appellant’s 
App. 9 and 13). 
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The $1,000.00 involved herein represents the life savings 
of the plaintiff (Appellant’s App. 4). 

The minutes of the defendant corporation show that on 
September 20,1941, at a meeting of the Board of Directors, 
a resolution was passed authorizing two officers of the cor¬ 
poration to borrow on behalf of the corporation, from the 
Second National Bank or the Lincoln Service Corporation 
or from any other banking or financing institution in Wash¬ 
ington, D. C. The same resolution authorized the Treasurer, 
who was Samuel, to open a bank account, withdraw funds 
from such account and deposit and endorse for the account 
of the corporation checks, notes, etcetera. The original way 
in which the minutes were typewritten provided that all of 
the above activities be carried on by two officers of the cor¬ 
poration but a change had been made in ink on the minutes, 
so that as corrected in ink the Treasurer was permitted to 
do all these things alone, with the exception of borrowing 
money from banking and financing institutions in Washing¬ 
ton, D. C. The minutes are signed by one Hood, an attorney 
for Mrs. Ewing, who at that meeting was named Assistant 
Secretary although Samuel was then Secretary. Samuel 
signed a waiver of notice for said meeting as he was one 
of the Directors, but denies he was present at said meeting, 
purportedly held in Newark, N. J., although the minutes 
state he was present (Appellant’s App. 7 and 8). 

About the same time as Samuel received the accountant’s 
Financial Report of October, 20,1941, he received from Mrs. 
Ewing’s attorneys a copy of the original form of the resolu¬ 
tion of September 20,1941 for certification by him as Secre¬ 
tary, which authorized two officers to open a bank account, 
sign checks and borrow money from financial institutions. 
The defendants’ accountant agreed with him that such 
a procedure would be unsatisfactory as no other officer of 
defendant was in Washington. Samuel returned the resolu¬ 
tion to defendants’ attorneys in Newark, N. J., requesting 
that thev send him a resolution authorizing him to do these 
things alone. In response thereto, defendants’ attorneys 






sent him a corrected resolution, also dated September 20, 
1941, authorizing- him to do all these things alone. Samuel left 
this corrected resolution with the defendants when lie was 
ousted on November 14, 1941 and has not seen it since that 
time (Appellant’s App. 10). 

Subsequent to the date of the said resolution, the plaintiff 
loaned the defendant corporation $300.00 on September 30, 
1941 and on October 10, 1941 loaned it $325. These loans 
were made at the request of and repaid by Samuel on behalf 
of the corporation on October 10, 1941. Thereafter plain¬ 
tiff loaned defendants through Samuel, $000.00 on October 
1G, 1941 and $400.00 on November 3, 1941. The last two 
items are the loans which have not been repaid, (Appel¬ 
lant’s App. 3). 

All these loans were made by the plaintiff to the defen¬ 
dants without any knowledge by him of the existence of the 
September 20, 1941 resolution, nor did anyone advise him 
that Samuel did not have authority to borrow monev for the 
defendants’ business (Appellant’s App. 4 and 10). 

No one ever advised Samuel to discontinue borrowing 
money from the plaintiff for the business although defen¬ 
dants had notice he was doing so (Appellant’s App. 10). 

All monies of the defendants have been fully accounted 
for by Samuel to the defendants (Appellant’s App. 5, 6 and 
14). ‘ 

The defendant corporation filed a counter claim against 
the plaintiff to recover the money admittedly paid him from 
the corporate funds by Samuel in repayment of the loans 
made prior to the two loans involved herein. The trial 
Court on this issue found in favor of the plaintiff and no 
appeal was sought therefrom (Appellant’s App. 14). 

A finding in favor of the defendants on the plaintiff’s 
suit was entered on March 23, 1942 (Appellant’s App. 14). 

Thereafter counsel for the plaintiff duly filed a motion 
to enter a finding or judgment for the plaintiff for the 
amount sued for or in the alternative to grant a new trial 
(Appellant’s App. 14). This motion was overruled, the 
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trial Court stating “ * * * that lie would adhere to his orig¬ 
inal ruling, that he didn’t believe it was incumbent on the 
defendants to bring the Corporation’s resolution of Sep¬ 
tember 20,1942 to the attention of Jacob Sachs and ordered 
judgment entered in favor of the defendant’s on April 16, 
1942 * * (Appellant’s App. 15). 

STATEMENT OF POINTS. 

1. The finding of the Court was contrary to the evidence. 

2. The finding of the Court was contrary to the law. 

3. The Court erred in failing to find that the defendant 
corporation was estopped to deny its General Manager’s 
apparent authority to borrow money from plaintiff. 

4. The Court erred in failing to find for plaintiff against 
both defendants. 

5. The Court erred in finding that it was not the duty of 
defendants to notify the plaintiff that their General Man¬ 
ager could not borrow money for them after passage of the 
resolution of September 20, 1941. 

6. The findings of the Court are inconsistent in that it 
held the Corporation’s General Manager had authority to 
borrow money from the plaintiff through October 10, 1941, 
notwithstanding the resolution of September 20, 1941, but 
not thereafter. 

7. The Court erred in ruling that plaintiff was bound to 
take notice of the minutes of the resolution of the defen¬ 
dant Corporation with reference to authority of its officers 
to borrow monev. 

SUMMARY OF ARGUMENT. 

1. The defendants actually received the use and benefit 
of the money loaned by the plaintiff and therefore the plain¬ 
tiff should be entitled to recover his money, even if their 
General Manager had neither express or apparent author¬ 
ity to borrow the money for them. 
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2. The defendants ratified their General Manager’s acts 
when they retained the benefits of the loans made for them 
without returning the money to the plaintiff. 

3. The General Manager of defendant’s business had sole 
charge of the business, was entrusted with all its details, 
and was clothed with at least apparent, if not actual, au¬ 
thority to borrow money necessary to carry on the business 
of the defendants. 

4. A third party is not bound by the resolutions or by¬ 
laws of a corporation unless he has notice of them. 

5. Defendants are bound by admissions of their General 
Manager that they had notice of the loans being made them 
by the plaintiff and approved his actions. 

C. Defendants are bound by the testimony of their wit¬ 
ness, Mr. Strom, their accountant, to the effect that they 
were twice given notice by him in his Financial Reports to 
them that plaintiff was making loans to them. 

7. The defendants ratified their General Manager’s acts 
when they knew or should have known that he was borrow¬ 
ing money for them and they did not notify the plaintiff 
that their agent had no authority to borrow for them. 

8. Defendants had actual, or at least constructive, knowl¬ 
edge of the loans being made them by the plaintiff and made 
no objection and are therefore estopped to deny authority 
of their General Manager to continue borrowing for them 
without giving notice to the plaintiff. 

9. By finding for the plaintiff on defendant corporation’s 
counter claim, the Court in effect held defendant corpora¬ 
tion’s General Manager had authority to borrow money 
from the plaintiff through Octtober 10, 1941, notwithstand¬ 
ing the resolution of September 20, 1941. It was therefore 
inconsistent for the Court to hold that the General Manager 
did not have authority to borrow money from the plaintiff 
after October 10, 1941, as the corporation took no further 
action in this respect either at that time or thereafter. 
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10. The resolution as set forth in the minutes applies 
only to borrowing money for the corporation from banking 
and financial institutions, and did not affect the General 
Manager’s prior authority to borrow money from persons 
such as the plaintiff. 

ARGUMENT. 

(The argument is numbered to correspond with the Sum¬ 
mary of Argument. It is not numbered to correspond with 
the Statement of Points because in most instances the en¬ 
tire argument is applicable to each point.) 

1 and 2. 

The crux of this case is the uncontradicted evidence that 
the plaintiff loaned his money to the defendant’s General 
Manager and agent, Samuel, for the purpose of using it in 
defendants’ business; that Samuel entered the money in 
the books of the defendants and used the money for the de¬ 
fendants’ business; and that the defendants got the benefit 
of the plaintiff’s loans and have not repaid the plaintiff. 

Under these facts the judgment of the trial court is con¬ 
trary to the law both in this jurisdiction and the overwhelm¬ 
ing majority of other jurisdictions. 

In the case of Washington Times Co. v. Wilder, 12 App. 
D. C. 62, the Court overruling the defense of lack of au¬ 
thority of its agent, said: 

“ * * * There is therefore, no justice, no equity, set 
up as a defense; but reliance is placed alone upon what 
is alleged to be a technical want of authority in a pro¬ 
fessed agent of the Corporation to do an act for the 
benefit of the Company, and which benefit it has ac¬ 
cepted and enjoyed to the fullest. * * *” 

Restatement of the Law of Agency, Volume 1, Section 99, 
page 249, Comment (a) (1st Ed. 1933) states the law as 
follows: 

“ * * # Ordinarily, when the principal has received 
benefits which he is entitled to retain only if the trans- 
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action by which they were obtained is ratified, and to 
which he makes no independent claim, his retention 
indicates his consent to become a party to the transac¬ 
tion; if he disclaims, the person from whom they were 
obtained may enforce the transaction against him, or 
may elect to treat the retention as wrongful and main¬ 
tain an action therefor. * * 

And the same authority in Section 98 at page 243 states: 

“The receipt by a purported principal, with knowl¬ 
edge of the facts, of something to which he would not 
be entitled unless an act purported to be done for him 
were affirmed and to which he makes no claim except 
through such act, constitutes an affirmance unless at 
the time of such receipt he repudiates the act. If he 
repudiates the act, his receipt of benefits constitutes 
an affirmance at the election of the other party to the 
transaction.” 

The effect of the decisions on this point are that one can¬ 
not accept the benefits of a transaction and repudiate its 
obligations. 

3 and 4. 

Samuel, the General Manager of defendants’ business, 
was clothed with authority to run defendants’ business and 
to take care of all of its details. The defendants gave him 
apparent, if not actual, authority to borrow money to carry 
on the business that was entrusted to him. The money he 
borrowed from plaintiff was necessary to carry on the de¬ 
fendants’ business. The testimony of the defendant, Mrs. 
Ewing, conclusively establishes his authority. She in sub¬ 
stance testified “ * * * That she is President and the owner 
of all of the stock of the defendant corporation; that Sannuel 
J. Sachs ivorked for her; that he was the Secretary and 
Treasurer and General Manager of the Corporation; * * * 
Samuel had sole charge of the business up to about Novem¬ 
ber 14, 1941; * * * that all details of the business prior to 
November 14, 1941, were left to Samuel; * * * (Appellant’s 
App. 11). (Italics added.) 
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If it was the intention of the defendants to limit Sam¬ 
uel’s authority to borrow money, they should have notified 
the plaintiff when they were charged with knowing he had 
been making loans to them through Samuel. 

In the case of Eickberg v. United States Shipping Board 
Emergency Fleet Corporation , 51 App. D. C. 44; 273 F. 8S6, 
this Court in holding that the defendant was estopped to 
deny its agent’s authority said 

“ * '* * It was not encumbent upon plaintiff to es¬ 
tablish this officer’s authority nor is defendant in posi¬ 
tion now to deny liability on this ground. There was 
nothing to put plaintiff upon notice that the purchasing 
agent lacked authority to represent the Corporation. 

“Where a party deals with the corporation in good 
faith * # • and he is unaware of any defect of au- 
thority or other irregularity on the part of those acting 
for the corporation, and there is nothing to excite sus¬ 
picion of such defect or irregularity, the corporation is 
bound by the contract, although such defect or irregu¬ 
larity in fact exists. * * *” 

This Court in the case of Russell v. Washington Savings 
Bank, 23 App. D. C. 398, in discussing the authority of an 
officer to bind the corporation as its agent, contrary to the 
specific provisions of its by-laws and regulations, said 

“Agency in such cases is usually proved by circum¬ 
stances and by the apparent relations and conduct of 
the parties. A corporation can only act by agents, and 
its duly elected officers are within the scope of their re¬ 
spective duties, its agents to deal with third parties. 
Their duties may be prescribed or limited by the charter 
of the incorporation or by by-laws and regulations of 
the body corporate; but in the absence of specific limi¬ 
tations brought home to the knowledge of those who 
deal with them, or of which those who deal with them 
are bound to take notice, the officers of a corporation, as 
its agents, are authorized to bind the corporation to 
third parties so long as they act within the ordinary 
scope of their duties. 
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To the same effect are Woodward v. Nelligan, 19 App. 
D. C. 550, Minor v. Mechanics Bank of Alexandria, 26 U. S. 
(1 Pet.) 46, 7 L. Ed. 47, and Mechanics Bank of Alexandria 
v. Bank of Columbia, 18 U. S. 326, 5 L. Ed. 100. These Su¬ 
preme Court cases arose in this jurisdiction. 

The facts in the case at bar indicate nothing which would 
require plaintiff to make inquiry concerning Samuel’s au¬ 
thority to borrow money for the defendants. Samuel’s posi¬ 
tion gave him at least apparent authority to do so. 

5, 6, 7 and 8. 

The defendants arc bound by the admissions of Samuel, 
their General Manager, that they had notice that he was 
making these loans from the plaintiff and that they ap¬ 
proved. 

The defendants certainly are bound by the testimony of 
Mr. Strom, their own accountant, who as defendants’ wit¬ 
ness testified that he gave the defendants two financial re¬ 
ports, specifically advising them that Samuel was borrow¬ 
ing money from the plaintiff for them. 

The failure of the defendants to warn plaintiff after such 
notice constituted ratification of Samuel’s acts. In order 
for the defendants to avail themselves of even the technical 
defense of lack of authority of their agent, it was necessary 
for them to notify the plaintiff that Samuel did not have 
authority to borrow for them. They failed to do this. They 
made no objection when it w r as their duty to speak and they 
are therefore estopped to deny the authority of Samuel to 
borrow for them. 

The courts are unanimous in deciding that under the facts 
presented in this case the principal is liable to the lender. 

The case of La Normandie Hotel Company v. Security 
Trust Com partly, 38 App. D. C. 187, involved a situation very 
similar to the case at bar. The Trust Company made a loan 
to the Hotel Company through the Hotel Company’s pur¬ 
ported agent. The Hotel Company defended on the ground 
that its purported agent did not have authority to borrow 
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the money from the Trust Company for its account. A cer¬ 
tificate had been given by an officer of the Hotel Company 
which it claimed was not sufficient to bind it. The Court in 
deciding that the Hotel Company was bound by the acts of 
its agent said 

“ * * * It is well settled that a corporation, under 
circumstances of this kind, may be bound bv the unau- 
thorized acts of its agents, who are clothed with author¬ 
ity to generally represent it. (Citing cases.) 

“But we are not required to turn this case upon the 
binding effect of the certificate of authority. It is set- 
tied law that formal proceedings by the directors of the 
corporation are not necessary to give an officer or agent 
authority to execute and deliver a promissory note in 
the name of the corporation for the mere purpose of 
procuring funds to conduct the general business of the 
company.” 

In Washington Times Company v. Wilder, 12 App. D. C. 
62, this Court with reference to the principle of ratification 
said 


“ * * * It is a settled principle that no certain form 
of words is essential to a ratification of an act per¬ 
formed by an agent; in many cases mere acquiescence 
or failure to repudiate the act has been held sufficient. 
2 Kent’s Com. 616. And a principal who neglects 
promptly to disavow an act of his agent, by which the 
latter has transcended his authority, makes the act his 
own.” 

9. 

The Trial Court by finding for the plaintiff on defendant 
corporation’s counter claim held in effect that Samuel had 
authority to borrow money from the plaintiff through Octo¬ 
ber 10, 1941, notwithstanding the resolution of September 
20, 1941, which the Trial Court held prohibited such loans. 
It was therefore inconsistent for the Court to hold that Sam¬ 
uel could borrow and repay money for the corporation up to 
October 10,1941, but not on October 16 or November 3,1941. 
The corporation took no further action and did not notify 
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the plaintiff of any limitation of Samuel’s authority at any 
time prior to making all the loans involved herein. The first 
time any claim was made that Samuel lacked authority to 
borrow from the plaintiff for the defendants was on Novem¬ 
ber 14, 1941, after all the loans had been made. 

10 . 

In any event, giving full effect to the resolution as set 
forth in the minutes for the purpose of this argument, Sam¬ 
uel, the General Manager, was not prohibited from borrow¬ 
ing money from persons such as the plaintiff. Its terms spe¬ 
cifically apply only to borrowing money from banking and 
financial institutions. The wording of the resolution indi¬ 
cates that the defendants were endeavoring to establish or 
obtain a permanent line of credit from financial institutions 
to supplement the money advanced by defendant, Mrs. Ew¬ 
ing, who failed to advance sufficient money to carry on the 
business as she had agreed. 

This is certainly a case where the doctrine laid down by 
this Court in Eichberg v. United States Shipping Board 
Emergency Fleet Corporation, 51 App. D. C. 44, 273 F. 836, 
applies. In that case, this Court, with reference to the ap¬ 
parent authority of an agent to bind its principal where 
the actual authority does not exist, said 

“ * * * ^ the con tract can be valid under any cir¬ 
cumstances, an innocent party in such a case has a right 
to presume their existence, and the corporation is es¬ 
topped to deny them. * * *” 

CONCLUSION. 

The judgment of the Trial Court has created a gross mis¬ 
carriage of justice which should be corrected by this Court. 
The Trial Court has fallen into error by mistakenly follow¬ 
ing without exception, and contrary to the decisions of this 
Court, the general proposition of law that the lender of 
money to an agent for a third person is required to ascer¬ 
tain such agent’s authority to borrow money. 
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The Trial Court failed to consider: 

(1) Whether the authority to borrow could be inferred 
from other authority given their agent by the defendants; 

(2) Whether the defendants are estopped from denying 
the apparent authority of their agent to borrow; 

(3) Whether the defendants are estopped from denying 
their agents authority to borrow money from the plaintiff 
by reason of his prior loans and repayments to the plaintiff 
with at least constructive knowledge of the defendants; and 

(4) Whether if the agent did not have authority to bor¬ 
row, the principals nevertheless ratified the acts of their 
agent by failing to return the money to the plaintiff and re¬ 
taining the benefits received by them. 

The evidence adduced at the trial required an affirmative 
answer to all four of these questions, while an affirmative 
answer to any one of them required a judgment for the 
plaintiff. 

It is respectfully submitted that the learned Trial Judge 
erred for the reasons assigned and it is therefore prayed 
that the judgment complained of be reversed and the cause 
remanded with instruction to enter a judgment for the plain¬ 
tiff against the defendants in the sum of $1000.00 with inter¬ 
est from November 3, 1941, and costs. 

Respectfully submitted, 

Harry Friedman, 

Attorney for Appellant, 
Woodward Building, 
Washington, D. C. 
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APPELLANT’S APPENDIX 


In the Municipal Court of the 
District of Columbia 


No. A-16,579 


Jacob Sachs, Plaintiff, 


v. 


Jean Hall Ewing and Jay-Hall Company, Inc., 
(a Delaware Corporation), Defendants. 


COMPLAINT. 

The defendants, Jean Hall Ewing and Jay-Hall Co., Inc., 
a Delaware Corporation, are indebted to the plaintiff, Jacob 
Sachs, in the sum of $1,000.00 for money loaned them, as 
more particularly set forth in the bill of particulars at¬ 
tached hereto and prayed to be read as a part hereof: that 
by reason of the premises there is due and owing from the 
said defendants to the said plaintiff the sum of $1,000.00 
with interest from November 3, 1941, exclusive of all set¬ 
offs and just grounds of defense, and the plaintiff prays for 
judgment therefor. 

(s) HARRY FRIEDMAN, 
Attorney for Plaintiff, 
Woodw T ard Building, 
Washington, D. C. 



BILL OF PARTICULARS. 


Due the plaintiff from the defendants for money loaned 
them by the plaintiff as follows: 

October 16, 1041 $600.00 

November 3, 1941 400.00 

Balance due Plaintiff $1,000.00 

With interest from November 3,1941. 

HARRY FRIEDMAN, 

Attorney for Plaintiff, 
Woodward Building, 
Washington, D. C. 

####••#### 

11 BILL OF EXCEPTIONS. 

At the hearing of the above entitled cause during the pe¬ 
riod beginning December 15, 1941 and concluding April 16, 
1942, before the Honorable Judge Robert E. Mattingly, the 
following proceedings were had, evidence submitted, rulings 
made by the Court and exceptions taken by the plaintiff, 
Jacob Sachs, and noted by the Court: 

Plaintiff’s Evidence. 

The plaintiff, Jacob Sachs, hereinafter referred to as 
Jacob, testified by having the questions asked him and his 
answers thereto put in writing as he is totally deaf and talks 
very indistinctly. 

Jacob Sachs testified in substance, as follows: 
lie reads the lips of those whom he knows well and those 
that know him well can understand his talk. He is able to 
converse fluently with his brother, Samuel J. Sachs, herein¬ 
after referred to as Samuel, and the defendant, Jean Hall 
Ewing, hereinafter referred to as Mrs. Ewing. 

He knew the defendant, Mrs. Ewing, very well for about 

12 years prior to the incidents involved herein: that about 
May 15,1941 she and his brother, Samuel, told him that they 
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were going to ojjen a furniture store in Washington and 
asked him to work for them. That he did work for them as 
a carpenter, upholsterer, wood refinisher, porter and gen¬ 
eral handy man in the furniture store; that the store opened 
for business in June, 1941; that all the time he worked there 
Samuel was the boss and in sole charge of the business; 

that on July 2, 1941 Samuel told him the business 
12 needed some funds temporarily and he loaned them 
$200.00; his brother Samuel gave him a check for that 
amount at the same time and asked him to hold it for a few 
days until the business got in some money; Jacob made his 
check payable to Samuel J. Sachs and marked it loan for 
Jay-Iiall Company and Samuel J. Sachs gave him his per¬ 
sonal check for the same amount. 

On July 8, 1941 Samuel again advised him the business 
needed money and he gave Samuel a check for $300.00 and in 
return received a check for the same amount dated July 9, 
1941; he gave Samuel checks for $300.00 on July 17,1941 and 
for $50.00 and $100.00 on July 18, 1941, for the business, 
this was returned to him by Samuel by cheek dated July 
24, 1941 for $450.00; On August IS, 1941 Samuel again bor¬ 
rowed $200.00 for the business which he returned by a check 
in repayment for the same amount dated August 21, 1941; 
On September 30, 1941 Samuel again requested a loan for 
the business and Jacob gave him a check for $300.00, this one 
was made to the order of Jay-Hall Company, Inc., and on 
October 10,1941 Samuel requested another loan for the busi¬ 
ness of $325.00 which he gave to him, Samuel giving Jacob 
in return a check for $625.00 which the business then owed 
Jacob; On October 16, 1941 Samuel again asked for a loan 
for the business this time for $600 which he gave him making 
the check payable at the instruction of Samuel to Jay-Hall 
Company, Inc.; on November 3, 1941 Samuel again re¬ 
quested another loan to the business of $400.00 which he 
made in the form of a check in the sum of $300.00 to the or¬ 
der of Jay-Hall Company, Inc., and $100,000 in cash. All of 
the foregoing checks were put in evidence. The last two 
loans of $600.00 and $400.00 were not repaid. 
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Jacob had his bank account in the First National Bank of 
Bradley Beach, N. J. and had about $1100.00 on deposit 
there for more than a year prior to working for the defen¬ 
dants, and after the loans were made he had $91,000 left, he 
having only issued two other checks totalling a little over 
$100.00 which are not involved herein, besides the 
13 loans to the defendants. That the money on deposit 
in his account was the accumulation of his life sav¬ 
ings. 

On November 15,1941, Mrs. Ewing told him that she was 
the boss and that he was through working for the Corpora¬ 
tion; that he demanded his money and was advised by her 
that she was broke and couldn’t pay him and that he would 
have to give her proof; that he gave her the proof and she 
told him that she would see her lawyer about it. She also 
told him that she w’as liquidating the business and going out 
of town; when she kept putting him off he filed suit. No 
one ever advised him that Samuel Sachs didn’t have author¬ 
ity to borrow money for the business. 

Samuel J. Sachs testified in substance, as follows: 

That he is the brother of the plaintiff, Jacob, and they 
have been together for years; that both he and his brother 
knew the defendant, Mrs. Ewing, very well for a number of 
years prior to the events involved herein. 

That he was the General Manager, Secretary and Trea¬ 
surer of the defendant Corporation and the sole person in 
charge of the business of said Corporation from the time it 
opened for business until November 14,1941. 

That on October 16,1941 he borrowed from Jacob for the 
Corporation $600.00; that he received a check from Jacob 
to the order of the defendant Corporation for said amount; 
that on November 3, 1941 he borrowed $400.00 additional 
from the plaintiff, Jacob, for the Corporation and received 
from Jacob his check to the order of the Corporation in the 
sum of $300.00 and $100.00 in cash; that he used all of said 
$1,000.00 for the defendant Corporation’s business; that the 
said loans were entered on the books of the Corporation 
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when received by him and these entries were checked by the 
Corporation’s Certified Public Accountant, one Ted R. 
Strom; that the said loans aggregating $1,000.00 were still 
owed to Jacob by the Corporation and had not been 

14 repaid; that he was told by the defendant, Mrs. Ew¬ 
ing and one W. Douglas Handley on November 14, 

1941 that he was no longer in charge of defendants’ business 
and that he was no longer the manager or an officer of the 
Corporation; that they were going to liquidate the Corpo¬ 
ration’s business and that he was out of the business. 

Samuel turned over to her the balance of his bank account 
of about $200.00 and also gave her some checks of the Cor¬ 
poration in his possession amounting to over $900.00; that 
she opened a bank account with these checks in the same 
bank in her own name as trustee; that he also turned over 
to her all other assets of the Corporation; that Mrs. Ewing 
and her accountant had a record of all outstanding accounts 
and the inventory in the store at the time he was put out of 
the business; that she had paid none of the Corporation’s 
creditors. 

That with the knowledge and at the request of Mrs. Ew¬ 
ing, Samuel kept the corporate funds in his personal bank 
account but kept a separate record of corporate funds and 
personal funds; corporate records were kept at the Corpo¬ 
ration’s place of business in Washington and his personal 
records were kept by him at home. Samuel upon cross ex¬ 
amination was asked if he turned over to the defendants 
when he left the defendant Corporation all of the checks 
from his bank account; that he answered that he had turned 
over all checks pertaining to the Corporation but not those 
for his personal expenditures which had nothing to do with 
the defendants’ business. 

Samuel was then asked by defendants and over objection 
and exception of plaintiff required to answer whether 

15 he had failed to account for $4,267.55 of the defendant 
Corporation’s money during the period from Janu¬ 
ary 1, 1941 to November 15, 1941 and he answered that he 
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had accounted for all of the defendants’ money; that all 
monies of the defendants was used by him for their pur¬ 
poses and had been fully accounted for; that all monies 
borrowed by him from Jacob were on behalf of the Corpo¬ 
ration and had been used by him for the Corporation’s pur¬ 
poses and benefit; that the defendants have the books and 
records of the Corporation showing such facts in their pos¬ 
session. 

Samuel further stated that he had filed suit against the 
same defendants in the District Court of the United States 
for the District of Columbia and that said suit was pending; 
that in said suit he had filed a motion for a Receiver for the 
defendants’ business, but that said motion had been denied 
without prejudice; that he sought an accounting from the 
defendants in that suit and that they could have an account¬ 
ing from him in the same suit. 

Over objection and exception of plaintiff Samuel was 
asked whether he had signed a contract dated January 10, 
1941 which was shown to him. He replied that he had; that 
in the early part of 1941 he received from the defendant, 
Mrs. Ewing, $21,000.00 in cash which she requested he hold 
for her in his name in a safe deposit box in Washington, 
D. C.; that she was engaged in some litigation at that time 
and preferred said money not being in her possession; that 
he did so deposit that money; that at her request he re¬ 
turned $18,250.00 of said money to her through said Mr. 
Handley on February 10, 1941; that he later accounted to 
her for the balance of said $21,000.00, which he expended in 
accordance with her directions; that in the latter part of 
February 1941 he was approached by Mrs. Ewing and said 
Mr. Handley with a proposition to open a retail furniture 
store in Washington, D. C. with the financial backing of Mrs. 
Ewing; that at such time he was employed by the Hecht 
Company in the District of Columbia making approximately 
$100.00 a week as a salesman; that after some negotiation he 
agreed to open and run a retail furniture store to be 
16 known as Jay-Hall Company, Inc., Mrs. Ewing to fur- 
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nish all the necessary capital to the extent of approx¬ 
imately $30,000.00, which she said was available for that 
purpose; that he left all the paper work to Mrs. Ewing and 
her attorneys; that he "was subsequently informed by Mrs. 
Ewing and her attorneys that the defendant Corporation 
was formed and he was the Secretary and Treasurer and 
General Manager thereof; that about June 15, 1941 the de¬ 
fendant Corporation opened for business; that they hired 
his brother, Jacob, to work for them as Jacob is a master of 
a number of trades useful in the furniture business; that in 
the early part of July 1941 shortly after the business opened 
Mrs. Ewing and her attorneys told Samuel that Mr. Handley 
was out of the Corporation and not to give Handley any in¬ 
formation about the business or let Handlev have anything 
to do with the business and that he, Samuel, complied with 
these instructions; that the first funds given him by Mrs. 
Ewing for the corporation were in May 1941; that instead 
of advancing as much money as was needed, Mrs. Ewing ad¬ 
vanced only a little at a time and the business was short of 
money from its inception. 

That Mrs. Ewing was out of town most of the time and 
her attorneys were in Newark, N. J., but she came to Wash¬ 
ington to talk with him and discuss the business once in a 
while; that Mrs. Ewdng depended a good deal on her attor¬ 
neys in Newark who helped her take care of all her business 
affairs. 

That Samuel on cross examination w*as required to iden¬ 
tify a waiver of a board of directors meeting of the defen¬ 
dant Corporation dated September 20, 1941; thereupon, de¬ 
fendants put in evidence the minutes of the meeting of Sep¬ 
tember 20, 1941, which contained the following resolution: 

Resolved: That the Treasurer of the corporation be 
and he hereby is authorized to open a bank account on 
behalf of the corporation with the Second National 
Bank in Washington, D. C., or with any banking insti- 
17 tution in Washington, D. C., and such other bank or 
banks as he may from time to time deem necessary 
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and said banks are hereby designated as depositories 
of the corporation. 

Further Resolved: Until otherwise ordered, said 
banks be and they hereby are authorized to make pay¬ 
ments from the funds of the corporation on deposit 
with them, according to the check of the corporation, 
signed by the President or 1 Treasurer of the corpora¬ 
tion. 

Further R-esolved: That the President or 1 Treasurer 
of the corporation be and they hereby are authorized 
to endorse for collection or deposit to the credit of said 
account, and all checks, drafts, bills of exchange, prom¬ 
issory notes, orders and certificates of deposit. 

Further Resolved, That any two officers of this cor¬ 
poration be and they hereby are jointly authorized tc 
borrow at any time on behalf of the corporation from 
the Second National Bank in Washington, D. 0., or 
from the Lincoln Service Corporation of Washington, 
D. C., or from any other banking or financing institu¬ 
tion in Washington, D. C., sums of money for such 
period of time and upon such terms and amounts as 
to them, in their discretion, seem advisable and to ex¬ 
ecute notes or agreements in the form required by said 
banks or financing institution in the name of the cor¬ 
poration for the payment of any sums so borrowed. 

l Note: In the original the word “or” is typewritten “and”. The word 
“and” is crossed out in ink and the word “or” is written in its place in ink. 
No change is made with reference to the requirement for borrowing money. 

The Minutes of September 20, 1941 were signed by one 
Hood as Assistant Secretary. Samuel stated he was not 
present at such meeting although the minutes stated that 
he was present. 

The President on September 20, 1941 was Mrs. Ewing, 
the Secretary and Treasurer, Samuel J. Sachs, and Robert 
L. Hood, one of Mrs. Ewing’s attorneys from New Jersey, 
was Assistant Secretary. 

During the period from July 2,1941 to November 3,1941 
Samuel borrowed on behalf of the corporation from his 
brother, Jacob, individual amounts varying from $50.00 to 
$600.00 which be usually repaid to Jacob when he got ad- 
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ditional advances from Mrs. Ewing or from receipts of the 
business. He told Mrs. Ewing about borrowing these 
amounts from Jacob and she made no objection. Samuel 
identified all the checks given him by Jacob as loans to the 
Corporation and stated that all loans to the Corporation by 
Jacob had been repaid except the loans of $600.00 on 
18 October 16, 1941 and the $400.00 borrowed on No¬ 
vember 3, 1941. All loans were by check except on 
November 3, 1941 when Jacob gave a check to the order of 
the Corporation for $300.00 and $100.00 in cash. lie iden¬ 
tified the entries of the loans in the books of the Corpora¬ 
tion and stated the Corporation was still indebted to Jacob 
in the sum of $1,000.00. He stated that the disposition of 
all funds of the Corporation received and disbursed were 
entered in its books. 

On about September 19, 1941 Mrs. Ewing and one of 
her attorneys came to Washington and selected out of the 
phone book by chance one Ted R. Strom, a Certified Public 
Accountant, to make an audit of the books of the Corpo¬ 
ration for the purpose of presenting a financial statement 
to a bank or loaning company to obtain credit for the Cor¬ 
poration, to install an accounting system and to supervise 
the books of the Corporation; that on September 25, 1941 
Mr. Strom sent Mrs. Ewing a preliminary report of the 
condition of the Corporation as of September 19, 1941, 
which showed that up to that date Jacob Sachs had loaned 
the Corporation and had been repaid the sum of $1,150.00; 
that thereafter the said Mr. Strom completed his audit and 
on October 20, 1941 submitted a Financial Report of the 
Corporation which showed the loan of $600.00 to the Cor¬ 
poration by Jacob as outstanding; that this report was 
sent to both Mrs. Ewing and her attorneys; that the said 
report of October 20, 1941 was submitted by him in the 
company of one of Mrs. Ewing’s attorneys to the Second 
National Bank for the purpose of obtaining credit and the 
bank turned it down advising them that more investment 
capital was needed instead of credit; that the report was 
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also submitted to the Lincoln Service Corporation and they 
also turned down a loan to the Corporation; that Mrs. 
Ewing instead of advancing $30,000.00 to the business 
wanted to get her money out of it and the only diffi- 
19 culty Samuel had with her up to the time she ousted 
him from the business was when he refused to take 
money out of the business and give it to her to spend for 
other than business purposes and when he asked her for 
advances for the business; that if Mrs. Ewing had not 
ousted him from and closed the busines it would have been 
a profitable enterprise notwithstanding her failure to ad¬ 
vance all the monies she had agreed to advance. 

On redirect examination Samuel testified that about the 
same time as he received the Financial Report of October 
20, 1941 he received from Mrs. Ewing’s attorneys in New 
Jersey a form of a certificate of the resolution of Septem¬ 
ber 20, 1941 for certification by him as Secretary of the 
defendant Corporation in its original form, which author¬ 
ized two officers to open a bank account, sign checks and 
borrow money; that he discussed this with Mr. Strom, de¬ 
fendants’ accountant, and both thought that it would be 
unsatisfactory to have such a resolution in force as no 
other officer was in Washington; that Samuel sent it back 
to defendants’ attorneys requesting them to send a resolu¬ 
tion authorizing Samuel to do these things alone; that he 
received a corrected resolution which was also dated Sep¬ 
tember 20, 1941 from the attorney authorizing him to open 
a bank account, sign checks and borrow money alone; that 
he left this resolution with the defendants when he was 
ousted on November 14, 1941 and has not seen it since; 
that no one ever advised him not to borrow money from 
Jacob for the Corporation; that on the contrary Mrs. Ew¬ 
ing knew he was borrowing money from Jacob and ap¬ 
proved of it; that it was necessary to make these loans from 
Jacob in order for the Corporation to do business; that he 
didn’t show or discuss the original or corrected resolution 
or its substance with Jacob. 
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The preliminary report of September 19, 1941 and the 
Financial Report of October 20, 1941, prepared by Ted R. 
Strom, the Certified Public Accountant, were introduced 
in evidence without objection. 

20 Defendants’ Evidence. 

Mrs. Jean Hall Ewing testified in substance as follows: 

That she is one of the defendants. That she is President 
and the owner of all the stock of the defendant Corporation; 
that Samuel J. Sachs worked for her; that he was the Sec¬ 
retary and Treasurer and General Manager of the Cor¬ 
poration; that she was not active in the defendant Corpo¬ 
ration until about November 16, 1941; when she became 
active Samuel quit; that prior to that time she had been 
sick and left things to Mr. and Mrs. Handley and Samuel 
J. Sachs; Samuel had sole charge of the business up to 
about November 14, 1941; that Mr. Hood, Mr. Egan and 
Mr. Mintz were her attorneys in Newark and looked out 
for her interests; that she had advanced $12,000.00 to said 
business, none of which had been returned to her; that she 
was liquidating the business; that she was having difficulty 
collecting outstanding accounts of the business and was dis¬ 
posing of the merchandise of the business; that she could 
not run the business; that all details of the business prior 
to November 14, 1941 were left to Samuel; that she was 
in poor health most of the time; that she did not find out 
until about November 14, 1941 that Samuel had borrowed 
money for the business from Jacob. She discharged Jacob 
on about November 14, 1941 and he demanded that she pay 
him the $1,000.00 he loaned the business; she told him he 
would have to prove he loaned the money and he showed 
her some checks, but she didn’t think he ever had $1,000.00; 
she felt that the Corporation or she did not owe Jacob any¬ 
thing ; that Samuel had loaned furniture to customers while 
waiting to get their orders filled and had run the business 
on a long term payment basis instead of a cash basis as 
she had instructed him to do; that prior to November 14, 
1941 when she took over the active management of the bus- 
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mess she had nothing against Samuel, but she wanted to 
get her money out of the business and Mr. Handley was 
going to help her do it, and Samuel objected to it. Mr. 

Ilandley had been one of the organizers of the busi- 
21 ness, but Mr. Sachs would not let him have any part 
in the operation of the business; Mr. Handley had 
been President up until the meeting of the Corporation on 
September 20, 1941, when he was removed as a member 
of the Corporation; Mr. Handley was put back in the Cor¬ 
poration as an Assistant Treasurer at a meeting in Newark 
on about November 13, 1941. 

W. Douglas Eandley testified in substance, as follows: 

That he had known Samuel and Jacob Sachs and Mrs. 
Ewing for many years; that he was the one that first sug¬ 
gested to Mrs. Ewing that Samuel Sachs open a furniture 
store in Washington; that he wrote up a contract for the 
organization of the Corporation which after some modifica¬ 
tion was signed by himself and Samuel J. Sachs and Mrs. 
Ewing; that he was to be public relations counselor and 
contact man for the Corporation with the title of Presi¬ 
dent; Samuel J. Sachs was to be engaged as sales director 
and have full charge of merchandising and marketing with 
the title of Treasurer and/or Secretary; that Mrs. Ewing 
was to put up the money for the business; that he arranged 
with Mrs. Ewing’s attorneys for the formation of the de¬ 
fendant Corporation which was organized March 6, 1941 
naming him as President and Samuel J. Sachs as Secretary 
and Treasurer. That he arranged for the leasing of the 
store in Washington, D. C., and a number of other things ; 
that when the store opened for business Samuel would not 
let him have anything to do with the business; that Samuel 
was in complete charge of the business until Mrs. Ewing 
and he took over November 14,1941. 

That on November 12, 1941 in Newark there had been a 
meeting of the Corporation and Samuel was thrown out as 
General Manager, Secretary and Treasurer and Mrs. Ewing 
“took over” and he, Handley, was made Assistant Treas¬ 
urer ; that the Corporation never had a bank account; that 


13 


all the Corporation’s money was kept in Samuel’s personal 
bank account; that he was at the time of the trial working 
for and showing Mrs. Ewing how to get some money 

22 out of the business; that he, as President, didn’t 
know that Samuel had borrowed money from Jacob 

for the business; that he on November 14, 1941 had a writ¬ 
ten conversation with Jacob and told him that Samuel 
didn’t have any authority to borrow money for the Corpo¬ 
ration and that they didn’t owe him anything. 

Ted R. Strom testified in substance, as follows: 

That he had been hired by Mrs. Ewing and one of her 
attorneys from New Jersey in September 1941 to make an 
audit, install and supervise a bookkeeping system for the 
business of the defendant Corporation and to prepare a 
financial statement of the Corporation; That on September 
25, 1941 he made a preliminary report of the transactions 
of the Corporation up to the close of business on Sep¬ 
tember 19,1941, the original of which he sent to Mrs. Ewing 
and a copy of which he gave Samuel J. Sachs, the Manager 
of the business; that on October 20, 1941 he submitted to 
Mrs. Ewing and Mr. Samuel J. Sachs a Financial Report 
prepared by him for the Corporation on an Accrual Basis 
as of October 11, 1941; that he was still working on the 
books and had not completed a check of all the rec- 

23 ords; that all the loans claimed to have been made 
to the corporation by Jacob Sachs were entered in 

the books and the books showed that all the loans had been 
repaid except the last two loans of $600.00 and $400.00; that 
he had been engaged by Mrs. Ewing to collect outstanding 
accounts of the Corporation and had made some progress 
but that it was difficult because deliveries in a number of 
cases had not been completed by the Corporation and the 
customers would not pay until the transactions were com¬ 
plete; that his preliminary report of September 25, 1941 
showed that Jacob had loaned the Corporation and been 
repaid the sum of $1150.00; that his financial report of 
October 20, 1941 showed that the Corporation owed Jacob 
$600.00, which was the next to the last loan made by him 
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to the Corporation; that there was no record showing that 
any part of the last two loans aggregating $1,000.00 had 
been repaid; that the money of the Corporation was kept 
in the personal bank account of Samuel; that Samuel was 
in sole charge of the Washington business until November 
14, 1941 as far as he knew; that he had received all of the 
bank statements showing the personal account of Samuel 
and all of the checks given by Samuel on behalf of the 
Corporation; That over objection and exception by plain¬ 
tiff, he testified that during the period from January 1, 
1941 to November 15, 1941 the personal Bank account of 
Samuel showed total disbursements of $23,453.42 and only 
checks in the sum of $19,1S5.87 for corporate expenditures 
made by Samuel were turned over to him; that the balance 
of $4,267.65 had not been accounted for Samuel; that Sam¬ 
uel claimed he had turned over all checks covering corporate 
expenditures but that the remainder were expenditures for 
personal matters not connected with the Corporation and 
therefore would not turn the checks therefor over to him. 


The defendant, Mrs. Ewing, filed a plea of set-off and 
counter claim against the plaintiff. The court found in 
favor of the plaintiff on her plea and counter claim and it is 
not involved in this appeal. 

24 The defendant Corporation filed a plea of set-off 
and a counter claim against the plaintiff to recover 
among other things the money admittedly paid him from 
the corporate funds by Samuel in repayment of the loans 
made prior to the ones involved herein. The Court on this 
issue also found in favor of the plaintiff and no appeal 
has been taken therefrom. 

A finding in favor of the defendants on the plaintiff’s 
suit was entered on March 23, 1942. 

Thereafter counsel for the plaintiff duly filed a motion 
to enter a finding or judgment for the plaintiff for the 
amount sued for or in the alternative to grant a new trial. 
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The motion was overruled, the Court stating that he would 
adhere to his original ruling, that he didn’t believe it was 
incumbent on the defendants to bring the Corporation’s 
resolution of September 20, 1941 to the attention of Jacob 
and ordered judgment entered in favor of the defendants 
on April 16, 1942. The plaintiff duly took an exception to 
the action of the Court. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of 
this cause, and each of the exceptions stated to have been 
taken was so taken, and duly allowed by the Court, and 
in order to make the same a part of the record herein, the 
Plaintiff, Jacob Sachs, by his attorney, moves the Court to 
sign and seal this, his bill of exceptions, which motion is 
granted by the Court; and thereupon the said plaintiff 
tenders this his bill of exceptions and requests the Court 
to sign and seal the same which is accordingly done, nunc 
pro tunc, this 1st day of June 1942. 

ROBT. E. MATTINGLY 
Judge . 
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No. 8237 


JACOB SACHS, Appellant , 
v. 

JEAN HALL EWING and JAY-HALL COMPANY, INC. 
(a foreign corporation), Appellee. 


BRIEF FOR APPELLEE. 


I. 

STATEMENT OF CASE. 

Samuel Sachs, the brother of the appellant, Mrs. Jean 
Hall Ewing and W. Douglas Handley formed a Delaware 
corporation in March, 1941 to engage in the furniture busi¬ 
ness at Washington, D. C. The business opened in June, 
1941 and continued until November, 1941. The name of the 
corporation was the Jay-Hall Company, Inc., now out of 
business. Mrs. Ewing, a widow, put in approximately 
$12,000 (R. 10) which was lost entirely. Samuel Sachs had 
been a furniture salesman and was the general manager, 
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secretary and treasurer, running the business mainly with 
the help of his brother, Jacob Sachs, appellant herein, who 
was the handy-man around the store, working for the sum 
of $20.00 per week. 

Jacob Sachs, as the record discloses, is an inarticulate 
person and unable to speak so as to be understood, except 
by one who can read his lips. 

W. Douglas Handley was originally the president of the 
company, until he was succeeded by Mrs. Ewing, but the 
business was operated chiefly by Samuel Sachs. 

One Ted. R. Strom, an auditor, was employed in the fall 
of 1941 to audit the books, which audit he made, and as 
testified to, his report was based entirely upon the facts 
and figures as presented to him from the records as kept 
by Samuel Sachs. After the audit and on November 14, 
1941, Mrs. Ewing and Douglas Handley, learning the con¬ 
dition of the corporation, discharged Samuel Sachs, the 
manager, and Jacob Sachs, the handy-man. 

On November 27, 1941, Samuel Sachs filed a suit in the 
District Court of the United States for the District of Co¬ 
lumbia, asking for a receiver, alleging that the business was 
a partnership and that he was a full partner and was en¬ 
titled to damages growing out of the partnership transac¬ 
tion. The Motion for the Appointment of the Receiver was 
denied (R. 5). 

On November 25,1941, Jacob Sachs filed in the Municipal 
Court for the District of Columbia with Writ of Attachment 
before Judgment the present suit alleging the defendants, 
Jean Hall Ewing and Jay-Hall Company, Inc., borrowed 
from him $1,000. which had not been repaid. The defen¬ 
dants filed in response to the plaintiff’s complaint their 
affidavits of defense as shown by the record alleging under 
oath that neither the appellee, Jean Hall Ewing, as presi¬ 
dent of the corporation and owmer of the majority of the 
stock, nor the corporation w T as indebted to Jacob Sachs in 
the sum of $1,000. or any part thereof, nor in any amount 
whatsoever, and that she did not nor did anyone with au- 
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thority for the said corporation make any agreement that 
the said Jacob Sachs should loan money to the corporation 
and that if any such agreement had been made it was made 
without the authority of the corporation or anyone au¬ 
thorized to bind said corporation, and that neither she as 
the defendant nor the Jay-Hall Company, Inc., as co-defen¬ 
dant, was indebted to Jacob Sachs in any sum whatsoever. 

With the issues so drawn the case was tried at length be¬ 
fore Judge Mattingly, who found against the plaintiff and 
for the defendants. No requests were made for findings of 
facts or conclusions of law. It was and is the contention 
of the defendants that no loan whatsoever was ever made 
by the petitioner in any sum, both in the pleadings and in 
the testimony. The plaintiff testified by means of written 
interrogatories and written answers. The supporting tes¬ 
timony of Samuel Sachs was bolstered up by what pur¬ 
ported to be entries in a ledger account book of the corpo¬ 
ration, which entries the defense contended were false, 
fraudulent and fictitious. Mrs. Ewing, the financial backer 
of the business, knew nothing of the purported loans, and 
neither did W. Douglas Handley, who was president of the 
corporation from its formation in March, 1941 until Sep¬ 
tember, 1941, and who then became an officer again on No¬ 
vember 12, 1941 until the cessation of business. 

The Trial Court after hearing the conflicting evidence 
and inferences favoring either party, and all the circum¬ 
stances, decided as above stated for the defendants and 
against the plaintiff, which decision the petitioner now 
seeks to have reviewed. The credibility of the witnesses; 
the inferences drawn from the proven facts; the weight to 
be accorded the various items of the evidence were all be¬ 
fore the Court to consider, the same as if a jury had been 
impanelled in the case. The Judge stated his finding for 
the defendants on March 23, 1942. Each side was given 
time to file briefs, and the petitioner filed what he termed, 
“Plaintiffs Motion to Enter a Judgment for the Plaintiff 
or in the Alternative to Grant a New Trial”. This motion 
was argued at length, over-ruled, and the judgment of the 
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Court was allowed to stand. It now appears that appellant 
is basing his appeal principally upon this so-called motion. 

II. 

STATUTES INVOLVED. 

Xo statutes or promulgated regulations involved. 

III. 

SUMMARY OF ARGUMENT. 

(A) Xo loans were made to the appellee by the appel¬ 
lants. 

(B; Xo one with the corporation was authorized to bor¬ 
row money for the corporation or for Mrs. Jean Hall Ewing. 

A. 

The Trial Court had a right to draw from conflicting evi¬ 
dence inferences favoring either party, and the Appellate 
Court, we take it, will not assume to retry the case. 

The making of the loan was a question of ultimate fact. 
The defendants throughout contended no loan was ever 
made, the books as kept by the brother of the plaintiff were 
false, fictitious and fraudulent. The auditor testified he 
simply made the audit from the figures and books furnished 
by the plaintiff’s brother, Samuel Sachs. Determination of 
the making or not making the loan involves questions of 
fact to be determined from all the circumstances in evi¬ 
dence. Whether the trial is by jury or judge, in this case 
a judge who found against the plaintiff’s contention, the 
verdict is properly subject to review only as to errors of 
law and as to facts not supported by substantial evidence. 

The rule to be followed is too familiar to warrant ex¬ 
tended discussion. The credibility of the witnesses; the 
inferences to be drawn from proven facts; the weight to 
be accorded to various items of evidence were all for the 
court to consider as if a jury had been impanelled in the 
case. 
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It is sufficient to observe the case lasted several days, was 
argued and reargued at length, and that a motion for new 
trial was argued. If a transcript of the testimony were 
available and submitted (and plaintiff employed a court 
reporter but his counsel stated no transcript of the testi¬ 
mony was obtained), no doubt would be left that the factual 
questions were properly decided by the trial judge, and the 
plaintiff had a fair trial free from any error so as to en¬ 
title him to another trial or voiding the court’s finding. 

Associate Justice Stephens in the ease of United States 
v. Ingalls, 114 F. (2d) 839-842, stated: 

“Even if it should be conceded that an inference 
might be drawn from the evidence different from that 
drawn by the trial court, that would not make reversal 
requisite. Where two different conclusions may rea- 
sonablv be drawn from uncontroverted evidence, the 
question as to which should be drawn is for the trial 
court and not for the appellate tribunal. Gunning v. 
Cooley, 1930, 281 U. S. 90, 94, 50 S. Ct. 231, 74 L. Ed. 
720; United States v. Gamble-Skogmo, Inc., 8 Cir., 
1937, 91 F. 2d 372, 374; Hearst Radio, Inc. v. Good, 
1937, 67 App. D. C. 250, 251, 91 F. 2d 555, 556; United 
States v. Stewart, 1932, 61 App. D. C. 115, 58 F. 2d 
520.” 


And as Associate Justice Rutledge said in the case of 
Said v. Said, 122 Fed. (2d) 64-67: 

“A finding to that effect might have been sustained, 
but the evidence is conflicting and the contrary one 
must stand. It is supported both by legitimate infer¬ 
ences from their mode of living and by direct testi¬ 
mony concerning their absence of intention to make 
Washington their permanent home.” 

If the Trial Court in the present case under discussion 
had decided in favor of the appellant as against the appel¬ 
lee, this appellate Court would not be expected by vour 
appellee to make a different finding. 
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As Chief Justice Groner stated in the case of Colby v. 
Riggs National Ban}:, 92 Fed. (2d) 183-197: 

“* # * though the question is close, not enough of 
actual fact is shown to justify us in rejecting the find¬ 
ings of the trial court, for as the Supreme Court has 
said: ‘It is our duty to accept a finding of fact, unless 
clearly and manifestly wrong.’ Lawson v. United 
States M. Co., 207 U. S. 1, 12, 28, S. Ct. 15, 19, 52 L. 
Ed. 65.” 

B. 

We think the remarks of Judge Mattingly are not reason¬ 
ably susceptible to the interpretation appellant places upon 
them. It is entirely proper for the Court to indicate to 
counsel the basis of his ruling in part on matters before 
him ia evidence not only in the interest of fairness but for 
the guidance of counsel in the trial of the case. Partic- 
lla 1 1> i. tla i s so when no jury is bearing the case. The 
trial court during the argument of the petitioner’s “Motion 
to Enter a Judgment for the Plaintiff or in the Alternative 
to Grant a New Trial,” made mention of the binding effect 
of the corporation resolution of September 20, 1941 and in 
spite of this resolution the manager attempts to say he 
borrowed money from his brother after September 20, 1941 
notwithstanding. Nowhere in the record is this fact alone 
made the basis of the trial court’s decision for the appellee. 
The appellant’s motion can not be made the basis of the 
trial and this appeal and is not properly a part of the rec¬ 
ord in spite of the fact that mention is made of the same 
in the Bill of Exceptions. The final judgment of the court 
is the subject of an appeal, and the denial of said motion is 
not appealable. See the case of Metzger v. Spector Motor 
Service , 119 Fed. (2d) 690. 

As stated above the appellant made no request for find¬ 
ings of fact or conclusion of law—in fact no motions of any 
kind were made at conclusion of the case. The defendants 
at the close of plaintiff’s case did make a motion which was 
passed over by the Court until the close of the case, but 
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which was not thereafter renewed or insisted upon by the 
defendants. 

The appellant cites several cases as his authority in seek¬ 
ing this review. Seriously it can not be contended that any 
consolation for the appellant is forthcoming from the cita¬ 
tions. The case of Washington Times Company v. Wilder, 
12 Appeals D. C. 62, was in connection with a promissory 
note endorsed bv the President and General Manager in set- 
tlement of a valid existing corporate indebtedness which 
was sufficiently ratified and in which there was no doubt of 
its existence. The instant case under discussion presents 
no proper question of ratification or technical want of au¬ 
thority, particularly so after the corporate resolution of 
September 20, 1941. 

In RusselI v. Washington Ravings Bank, 23 App. D. C. 
398, the plaintiffs were attorneys who had rendered pro¬ 
fessional services pursuant to authorization of the vice- 
president of the bank, acting in the absence of the president. 
At the trial the defendant bank sought to show by its by¬ 
laws and regulations that the vice-president was not author¬ 
ized to employ attorneys. This court held that in view of 
the absence of the president, the vice-president was au¬ 
thorized to make the contract of employment and that plain¬ 
tiffs should recover. 

In the instant case the finding of the court below for de¬ 
fendants was undoubtedly based upon the evidence adduced 
by plaintiff showing his physical disability to deal with the 
corporation or others except through his brother, or an¬ 
other as agent, and that both must therefore be charged 
with knowledge of the brother’s lack of authority to make 
the loan, and the showing that the brother signed the waiver 
of notice of corporate meeting at which the resolution of 
September 20, 1941 was enacted. The court was further 
guided by the testimony of Witness Handley showing that 
in a written conversation with plaintiff shortly before No¬ 
vember 14,1941 the plaintiff did not know’ the status of the 
loan or whether the company owed him anything, and re- 
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quested that Witness Handley ascertain the facts from his 
brother. Therefore, the “relations and conduct of the par¬ 
ties” presented by the instant case fully demonstrate that 
the foregoing decision may not he applied here. 

Woodward v. Nelligan, 19 App. D. C. 550, involved a suit 
by heirs-at-law of one Nelligan, deceased, to compel the re¬ 
lease of a deed of trust executed by the deceased to secure 
a loan from a building association which was unincorporated 
and which this court held to be a partnership. The wife of 
the deceased, as his agent, turned over to the secretary of 
the association more than the sum necessary to pay the loan 
secured by the deed of trust and received in return the 
bond and deed of trust securing the loan and the certificate 
of title that accompanied them. Some eight or ten years 
later it was discovered that the secretary was a defaulter 
and that the deed of trust had never been released. The 
court found that the secretary was custodian of all bonds, 
mortgages, deeds, etc. for the association, kept its accounts 
and furnished statements for settlement, and held that by 
reason of the customary practices of the association 
through the secretary, the deceased had no right to sus¬ 
pect any misconduct on the part of the secretary. The 
Court held that the negligence of the directors in leaving 
the plaintiffs in ignorance of the failure of the secretary to 
pay over the money estopped the association, as such fail¬ 
ure over the period of many years resulted in irreparable 
loss to plaintiffs. 

The foregoing decision turned upon the peculiar facts 
presented, which are in no way analogous to those herein, 
where the plaintiff and his brother were working as one, 
and the plaintiff was relying on his brother as an agent 
having full knowledge of his own limited authority. 

Minor v. Mechanic* Bank of Alexandria, 26 IT. S. (1 Pet) 
46, 7 L. Ed. 47, held that third persons, possessing no oilier 
knowledge, may rely upon the officers of a bank held out to 
the public as having authority to act according to general 
usage, practice and course of business. Manifestly, the 
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facts therein presented are without reasonable parallel to 
those of the instant case. Similarly, in Mechanics Bank of 
Alexandria v. The Bank of Columbia, 18 U. S. 326, 5 L. Ed., 
100, it was held that parole evidence might be admitted to 
show it was an official act, where it appeared doubtful upon 
the face of a check whether it was an official or a private 
act. The Court therein also held that the acts of agents do 
not derive their validity from professing on the face of 
them to have been done in the exercise of their agency; 
and that liability of the principal depends first upon show¬ 
ing that the act was done in the exercise and second within 
the limits of the power delegated. 

The case of La Normandie Hotel Company v. Security 
Trust Company , 38 App. I). C. 1ST, involved only, so far as 
here pertinent, whether formal proceedings by the directors 
of a corporation are necessary to give an officer or agent 
authority to execute and deliver a promissory note in the 
name of the corporation. The Court found the endorse¬ 
ment which the defendant corporation was attempting to 
disavow, was in the proper form required by its by-laws, 
and that it would not be heard to say that the act of its 
vice-president and general manager was unauthorized 
merely because formal proceedings by its directors were 
lacking. 

That case is distinguished from the present, by reason of 
the finding of the Court below upon the facts as well as 
the law, which finding comprehends that Court’s conclusion 
that the defendant company here did not receive the use 
and benefit of the alleged loan. The case is further dis¬ 
tinguished by the fact that here the directors of the com¬ 
pany had adopted a formal resolution expressly prohibit¬ 
ing its manager, the brother of plaintiff, who acted for him 
as agent, from making loans in behalf of the company. 

Taken for granted, if true, and the defendants denied in 
pleading and testimony that it was true, loans were made 
to the defendants, Mrs. Jean Hall Ewing and the corpora¬ 
tion. No one person with the corporation had authority 
to borrow money and Samuel Sachs, an officer of the cor- 
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poration, knew this and attempted to prove to the court he 
did have authority to borrow money. The resolution of 
September 20,1041 amply shows he had no such authority. 

That resolution is as follows: 

“Resolved: That the Treasurer of the corporation 
be and he hereby is authorized to open a bank account 
on behalf of the corporation with the Second National 
Bank in Washington, D. 0., or with any banking insti¬ 
tution in Washington, P. C., and such other bank or 
banks as he may from time to time deem necessary, 
and said banks are hereby designated as depositories 
of the corporation. 

Further Resolved: Until otherwise ordered, said 
banks be and thev herebv are authorized to make pav- 
ments from the funds of the corporation on deposit 
with them, according to the check of the corporation, 
signed by the President or Treasurer of the corpora¬ 
tion. 

Further Resolved: That the President or Treasurer 
of the corporation be and they hereby are authorized to 
endorse for collection or deposit to the credit of said 
account, and all checks, drafts, bills of exchange, 
promissory notes, orders and certificates of deposit. 

Further Resolved: That any two officers of this 
corporation be and they herebv are jointly authorized 
to borrow at any time on behalf of the corporation 
from the Second National Bank in Washington, P. C. 
or from the Lincoln Service Corporation of Washing¬ 
ton, P. C., or from any other banking or financing in¬ 
stitution in Washington, P. 0., sums of money for such 
period of time and upon such terms and amounts as to 
them, in their discretion, seem advisable and to execute 
notes or agreements in the form required by said banks 
or financing institution in the name of the corporation 
for the payment of any sums so borrowed.” 

This resolution was in the possession of Samuel Sachs at 
all times, and his brother, the plaintiff, was living in the 
store all the time. Mrs. Ewing, as shown by the evidence, 
was furnishing the necessary money to finance the corpo¬ 
ration and when the day of accounting arrived was the 
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loser to the extent of approximately $12,000. For all pur¬ 
poses and intent, say the loan was for a million dollars 
instead of one thousand, would any court hold Mrs. Ewing, 
the defendant, liable when no one testifies she borrowed the 
money, or she authorized the same or even knew of it until 
after it was supposed to have taken place, to say nothing of 
the manager alone to borrow for the corporation in view 
of the September 20, 1941 resolution. 

The rule of law that an individual can not borrow money 
on behalf of a corporation without the authority and right 
so to do is too familiar to call to the court’s attention any 
such citations. 

A corporation exists and operates according to the laws 
of state creating the same and conducts its business accord¬ 
ing to the corporation’s charter and by-laws and resolu¬ 
tions of its officers. Thus, Samuel Sachs, individually or in 
the name of the corporation, had no right to borrow money 
for and on behalf of the appellees. No loans were obtained 
in either capacity, their scheme failed to work. 

CONCLUSION. 

As disclosed by such of the record as is before this Court 
the trial lasted unduly long. Several days of the Court’s 
time was consumed in the actual trial and argument of 
motions. The appellant was given a fair and impartial 
trial after waiver of a jury. The decision of the trial court 
should stand. 

Respectfully submitted, 

Roy St. Lewis, 

Chas. P. Swindler, 

Attorneys for Appellee, 

1266 National Press Building, 
Washington, D. C. 



